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MAGISTRATES COURT BILL 2003 
MAGISTRATES COURT (CIVIL PROCEEDINGS) BILL 2003 

COURTS LEGISLATION AMENDMENT AND REPEAL BILL 2003 
Second Reading - Cognate Debate 

Magistrates Court Bill 2003 and Magistrates Court (Civil Proceedings) Bill 2003 resumed from 25 June.  Courts 
Legislation Amendment and Repeal Bill 2003 resumed from 12 May. 

HON PETER FOSS (East Metropolitan) [3.17 pm]:  I welcome the addition of the third Bill to the cognate 
debate, because it would have been necessary to refer to the third Bill in any event to have made sense of the 
scheme of the three Bills together.  As I think I have said previously, I believe that the Bills fit together in a very 
skilful way and that, in general, they have received wide support.  Only a couple of matters do not have wide, 
public support and have given rise to some degree of anxiety on the part of some people.  Some of that anxiety is 
misjudged and some is correct.  The biggest concern has been over the amendments in the Magistrates Court Bill 
to the suspension of magistrates from office, which are contained in schedule 1.  The concern is over the way in 
which distinctions have been made in clause 13 as opposed to clause 14.  Clause 13 deals with suspension and 
termination due to illness and clause 14 with suspension from office due to substandard performance.  That is a 
matter of some concern, because it is a slight departure from how it was originally intended.  I certainly believe 
that we need to have standards of accountability for judicial officers.  For far too long the concept of judicial 
independence has come to mean total unaccountability, and the public will not accept total unaccountability.  We 
need a form of accountability that is consistent with judicial independence.  The unofficial system, of course, is 
that if anyone has any concerns with a judicial officer, he reports those concerns to the Chief Justice, who will 
then take action, off the record and behind the scenes, to check whether the complaint is correct and to try to 
counsel and advise the judicial officer to improve his or her judicial performance.  The problem with that is that 
it does not work.  Some of the matters I dealt with as Attorney General brought that to the attention of the public.  
I asked a number of judicial officers to retire, and some of these actions did get a bit of newspaper coverage.  
Nobody doubted that the judicial officers were in some way unsuited for the task.  There is a problem with the 
difference between judges and magistrates.  If a person appointed as a judge appears to be the wrong choice, it is 
understood and accepted that that is the problem of the Attorney General, who should not have made the wrong 
choice.  Unless appointees go so far as to behave improperly so as to require removal, the system is stuck with 
that person.  The judge may be relieved of his or her duties, but must still be paid until the age of 70.  However, 
that is the problem of the Attorney General, and it puts a huge responsibility on him to get it right.  If, on the 
other hand, a judge is lazy, acts improperly or is ill, insane or bankrupt, there are processes for removing that 
judge.  They are not very good processes at the moment, I believe, but at least it is accepted that there are 
grounds for removing judges.  I still think we need to deal with that.  The difficulty is that there is really no 
method of bringing improper behaviour to some sort of conclusion. 
Members will recall a rather pathetic case in New South Wales, in which a judge really was not doing his job at 
all.  The way he was behaving was absolutely atrocious.  He was not attending to his job, or giving decisions, 
and everybody agreed that he was a most atrocious judge.  When the situation finally reached the stage of 
effecting his removal by address of both Houses of Parliament, they wimped out.  I have never understood why 
the Parliament wimped out.  There were obviously some political grounds for doing so, but it was quite 
extraordinary.  The judge resigned shortly after, but the essential thing was that the system did not work.  For 
years litigants and lawyers had to put up with a judge who was totally incompetent and was not doing his work.  
Before the situation became so bad that it became public, there was considerable reluctance to take it so far as to 
move a motion for the removal of the judge.  A committee had been appointed to inquire into the judge’s work.  
The inquiry found that the judge had acted improperly, but the Parliament still wimped out on getting rid of that 
judge.  Most lawyers can talk about judges who are just hopeless at giving decisions.  They can go on for months 
or years without giving a decision, with quite serious consequences for everybody involved.  Litigants cannot get 
on with their lives because they are waiting for the decision.  The pressure on them is enormous.  The possibility 
that the judge can even remember anything about the case and give a valid decision becomes more remote.  
Nobody dares to push it too much, because the experience of most lawyers is that pushing the judge is almost a 
guaranteed way of losing the case. 
It is unacceptable not to have some process within the judicial system to set standards and for those standards to 
be publicly known.  I first came across this concept when I was in private practice and an American lawyer came 
to work with us.  He was a workers compensation judge in the American state of Oregon.  He drew our attention 
to the constitutional provision in the state of Oregon that, if a judge had a judgment outstanding for more than 
three months, he did not get paid.  A precondition for a judge getting a monthly pay cheque was signing a 
declaration that no judgments were outstanding for more than three months.  If a judgment was outstanding for 
more than six months - bearing in mind that the judge has not been paid for three months by this time - the judge 
lost his position completely.  There is no loss of judicial independence there, as far as I can see.  There is no 
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external interest; it is just the law.  A judge gives his decisions or he does not get paid.  If he does not get his 
decisions done, he is no longer a judge.  I do not see anything unreasonable in telling people that if they are not 
doing their jobs, they should not be there.  One particular person I had to deal with had a case that he had just not 
done anything about.  Everybody was waiting to hear the result of this case, and they got nothing.  Eventually, 
the Act had to be amended so that the chief officer of the court could direct this magistrate to give a decision, so 
that there would then be some basis for getting rid of him.  Until then we did not even have that basis, but at least 
we gave the chief judicial officer the capacity to direct the magistrate to come in with a decision.  The decision, 
when it finally came down, was a disgrace.  That goes to show that the situation cannot be left to become so 
aggravated that the Act needs amending to get rid of an individual magistrate who is not performing.  The power 
to suspend under those circumstances should be more graduated and should be in the hands of, if not the Chief 
Magistrate, a group of magistrates.  That is because there is the contrary concern that judges should be 
independent of not only political and outside influences, but also the influence of the Chief Justice.  That is a 
legitimate concern.  There should be some capacity for judges to be of an independent mind, and independent of 
not only politicians and persons of influence in the community, but also other judges.   

Lord Denning is not my favourite judge, but there is no doubt that his views, when he was expressing them, were 
useful additions to the development of the common law.  Had there been a possibility that he could have been 
pulled into line or in some way disciplined by fellow judges, we may not have had Lord Denning.  He might 
very well have been the sort of person who would have been subject to influence from other judges.  The ability 
of judges to act against one of their own must obviously not be based simply on the fact that they disagree with 
the way he is going about things; the judges must have regard to the standard of judicial performance.  There are 
areas in which standards of performance can be required.  A decision should be required within a certain time.  
That should be up front and known to everybody, not hidden behind the scenes and known only to the Chief 
Justice and his judges.  Litigants should be able to complain that a decision has not been given within the 
required period, and if the magistrate is unable to get decisions out because of the workload, he should be able to 
go to the Chief Magistrate and say that his workload is such that he cannot meet the standard.  It must work both 
ways.  There must be a capacity for a magistrate who is overloaded with work to go to the Chief Magistrate and 
say that he is unable to meet the timetables because he has been given too much to do.  That could then lead to a 
dispute about whether a judge was too lazy or had too much work to do, but at least there will be a process for 
dispute.  

Hon Dee Margetts voiced some concerns about judicial demeanour.  The most distressing thing for litigants is 
the failure to be treated with the respect to which they are entitled and on which the court insists.  The court 
insists on respect and proper decorum because that is how the court should be conducted.  The litigant is risking 
his financial future and possibly his time as a free person.  Most people who appear before the court risk 
something fairly important to them.  They are, therefore, entitled to a degree of gravitas, courtesy and decorum.  
They are entitled to believe that the system is paying attention to their concerns and will deal with them 
appropriately.  The way in which people should be dealt with are other matters that should be defined by the 
Chief Magistrate.  I do not intend to describe all those matters but it should be open to the Chief Magistrate to 
develop such rules for appropriate judicial behaviour and to ensure that it is adhered to; and, if it is not, have 
some process by which that can be brought to a head.  I agree that it probably would be inappropriate for the 
minister to do that; it should be dealt with within the process.  

The other minor change proposed in the Bill concerns the removal of a magistrate.  Under the Act, some of the 
removals of magistrates are by the Governor on the recommendation of the Attorney General.  Others are by the 
Attorney General directly.  Section 5(2) of the Stipendiary Magistrates Act provides - 

The Governor may remove any stipendiary magistrate from office upon the address of both Houses of 
Parliament . . .  

Subsection (3)(a) reads - 
The Governor may suspend any stipendiary magistrate on any allegation of misbehaviour made by the 
Attorney General, 

The Attorney General must then instantly report the suspension to the Chief Justice, who decides whether the 
complaint stands.  Although the Attorney General has a role, the matter goes back to the Governor, and I think 
that is appropriate because the Governor has responsibility for all aspects of our system.  A final decision is 
made by recommendation of the Chief Justice to the Governor.  Subsection (4) states - 

Where the Attorney General is of the opinion that a stipendiary magistrate is physically or mentally 
unfit to discharge efficiently the duties of his office, the Attorney General may relieve him of his duties 
and constitute a medical board . . .   

Clause 13, “Suspension and termination due to illness”, of schedule 1 maintains the status quo to some extent.  
The Act provides for three qualified medical practitioners and the Bill provides for a judge plus two medical 
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practitioners to make a determination.  I have no problem with that.  Clause 14 goes further than behaviour; it 
deals with substandard performance.  I have no problem with suspending a magistrate for substandard 
performance, but there should be some distinction between some of the aspects in clause 14.  Subclause (1)(a) 
refers to incompetence or neglect, and subclause (1)(b) refers to misbehaviour or conduct that renders him or her 
unfit.  That is covered in section 5(3)(a) of the Stipendiary Magistrates Act.  Incompetence and neglect is 
somewhat less than that and it should be dealt with initially within the judiciary whereby the magistrates 
themselves can say that a magistrate is not doing his job and must do certain things to remedy it.  If the 
magistrate does nothing, it becomes misbehaviour.  Subclause (1)(c) reads - 

has contravened section 25(3) or 27(3) or clause 13(5);  
Clause 25 refers to the assigning of duties to magistrates and clause 27(3) refers to administrative directions.  I 
would like to see an interim process between the minister suspending a person and the Chief Magistrate having 
something to do with it.  Under the Bill the Chief Magistrate is, to some extent, deprived of the capacity to run 
his court.  The only thing he can do is go to the Attorney General, who may or may not be willing to suspend the 
magistrate.  Surely, there should be a process within which the Chief Magistrate can take action.  I am sure most 
chief magistrates would not want to run immediately to the Attorney General to seek assistance.  I originally 
proposed that if a judgment had not been provided, the Chief Magistrate could suspend the magistrate in 
question from all other duties to enable him to deal with the judgments.  Some people might not regard being 
suspended from taking on new cases as a punishment.  It is not a punishment in the classic sense of being fined 
or suspended.  If a magistrate continued to be suspended from taking on cases so that he could write judgments, 
it would not take long before the message was clear that he was not doing his job.  
Hon Nick Griffiths:  Clause 25 provides the capacity for the Chief Magistrate to do that.  
Hon PETER FOSS:  That was the original idea.  Clause 25 provides that it can be done but it does not provide 
any intermediate power after it has been done.  Does the minister see what I mean?  I think the Chief Magistrate 
should have some form of suspension power.  I can see what the minister is saying: it can be done without it 
being obvious.  
Hon Nick Griffiths:  That is often the best way of doing things.  
Hon PETER FOSS:  That is arguably the case.  Perhaps that is something we can discuss.  It must be obvious at 
least to the magistrate’s peers that something is happening.  Perhaps that is the answer.  
Hon Nick Griffiths:  I think it would be in those circumstances.  
Hon PETER FOSS:  Clause 25(3) should include suspension.  I suppose it does.   
Hon Nick Griffiths:  It will enable the Chief Magistrate to exercise the degree of power necessary.  
Hon PETER FOSS:  That is a good point.  That was my original intention.  There was some argument even then 
about whether the Chief Magistrate should do that on his own or bring in the Deputy Chief Magistrate on the 
basis of not making the magistrates in question subject to only the Chief Magistrate.  I am in two minds about 
that.  I accept the rule that the magistrates are different and the Chief Magistrate is the head of a group of people 
with a job to do.  He is not just the judicial leader.  He must make the court work.  The Magistrates Court is the 
working court of Western Australia.  The point was raised that if the Chief Magistrate can suspend a magistrate, 
every magistrate would be beholden to the Chief Magistrate.  There is no penalty; they still get paid.  It was not 
intended, in the first instance, that they do not be paid.  The penalty is professional disgrace.   
Hon Nick Griffiths:  However, failure to go along with it then becomes grounds. 
Hon PETER FOSS:  As the minister has explained, that means the process has gone into it.  The only thing that 
worried me a little about clause 25 is an amendment made in the other Chamber - possibly at the insistence of the 
Opposition - to administrative directions.  The essential argument is that if this type of suspension is to occur, 
perhaps it should follow the process that was previously followed, which was that a recommendation be made to 
the Governor.  In that case, the decision would not be made by a single minister; the matter would have to go to 
the Executive Council and the Governor would have to be consulted on it.  I know that we are trying to take a lot 
of jobs away from Governors, but I suspect that the suspension of a magistrate should be referred to the 
Governor.  There is no reason why it should not go to the Governor, except possibly the fact that we have 
amalgamated a couple of suspensions into one.  Clause 40 takes the Governor out of that process.  The question 
is whether the Governor or the minister should make the decision.   
I believe that something should be done by the Attorney General, rather than the minister if the minister is the 
Minister for Justice.  I think the matter should go to the Attorney General.  There is the possibility that if the 
Attorney General is not a lawyer, it is likely that the Minister for Justice will be.  Under those circumstances, the 
Minister for Justice would perform that role.  The legislation should at least refer to the “Attorney General” 
rather than the “Minister for Justice”.   
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Generally speaking, I support the legislation because it follows fairly closely what was intended.  It will increase 
a minor jurisdiction in what was the Local Court.  I need quote no less an authority than Hon Frank Hough, who 
spoke so glowingly of the Small Claims Tribunal.  Even though he was a trader, and therefore probably was on 
the receiving end of claims in the Small Claims Tribunal, he said that he liked it because the process was over 
with quickly.  The person against whom a decision was made might not like it, but at least people did not have to 
spend an awful lot of money getting a decision and the matter was over with quickly and the people involved 
could get on with their lives again.  From the point of view of consumers, it is a good system because it does not 
cost an arm and a leg.  The tribunal usually provides an answer within two or three weeks of the case coming 
before it.  Who can complain about that?  For most people, that is a brilliant solution.  It is palm tree justice, but 
it is quick and life goes on.   

Prior to the change in jurisdiction - even now with the change to the jurisdiction - the biggest issue in dispute in 
most cases in the Local Court is often the costs involved.  Once a person begins a case, it is almost impossible to 
get out of it.  A person cannot unilaterally decide to withdraw from the case because the costs he will be charged 
will be greater than the amount he was suing for in the first place.  Human nature being what it is, if a person 
involved in a court case shows the slightest sign of weakness by asking for the case to be settled, usually the 
other side gets hugely confident and becomes less willing to settle.  Many people get locked into cases because 
part way through the case the case becomes insignificant and the costs become the most important part.   

The Magistrates Court (Civil Proceedings) Bill simplifies which jurisdiction concerns rental properties.  That 
was always causing problems.  A fairly simple test will be applied in the future.  The tests make it clearer where 
people will stand.  There is a broad jurisdiction with regard to consumer traders’ cases and there is a very broad 
power for the Small Claims Tribunal to make orders.  In many ways the Small Claims Tribunal was the nearest 
process to the Supreme Court outside of the Supreme Court because its limited jurisdiction had very wide 
powers, but it worked.   

There has been some contention over the power of the court to fix a jurisdiction level for minor cases, which will 
be affected by part 4 of the Bill.  Essentially, the minor cases procedure is the Small Claims Tribunal procedure.  
It has had the following things done to it: it is not limited to consumer trader cases and it is not limited to being 
only at the instance of consumers; it can go both ways, which is fairly important in some areas.  The request for 
that provision came from owners of retail shops who sometimes need to deal with people further up the line.  
They felt that it would be very nice to use against other people involved in the trade the procedures that had been 
used against them.   

Genuinely disputed cases involving amounts under $10 000 are not worth taking to court unless a lawyer will not 
charge his client an amount that is likely to be more than the amount in issue.  Otherwise it is not worth doing.  
The only objection to that is if there is no real dispute but it is just a case of debt collection.  I think there is an 
answer to that, which has been used in New South Wales for at least 40 years.  In some of the minor jurisdictions 
in NSW, an action is commenced by what we would call a judgment summons.  People actually apply in their 
original summons for a summary judgment.  The Bill provides a summary judgment for this procedure.  A 
summary judgment was always a bit dubious in the Local Courts Act.  They were certainly given, but there was 
always some doubt about exactly what the jurisdiction was for giving somebody a summary judgment.  It was 
manufactured to some degree, but it certainly happened.  It is definitely in the legislation now.  There is a clear 
process for summary judgment.  In New South Wales a person would take out a summons and swear at the same 
time the facts necessary to support what is called an order 14 summary judgment.  That is a fairly pro forma 
affidavit to say that there is no defence to the charge, that the defendant is pursuing an action purely for the 
purposes of delaying the case and that the money is owed.  Having commenced action in that way, a person 
could opt to involve lawyers in the process and the power would be given to the court.  The court would still 
have the power to send it back to the courts if it thought that the matter would be genuinely disputed.  There was 
a capacity to commence a summary judgment and to deal with a number of them in a short time.  There is the 
added advantage too that if a person filed a notice of defence, the matter would go straight through the summary 
judgment process and hopefully the whole process would be sped up.  That particular concern can be dealt with 
better than the suggestion that has been made by the people acting on behalf of debt collectors that that option be 
provided for in each case.  The options should be available provided that the matter was filed in that particular 
way and the matter could then proceed.  The only problem with that is the process of affidavits if electronic 
filing is to be used.  The former Government introduced electronic filing in the Local Court.  That would have to 
be looked at.  I am sure some processes could be thought of to allow that to happen.  That must be worked out, 
but I think it certainly can be done.  If the minor cases process were used in most of the cases, that would give 
the Magistrates Court a real opportunity to provide affordable justice for the ordinary citizen.  The same process 
might also need to apply in cases for the recovery of possessions, because people have a tendency to put off a 
recovery of possessions case until the very last moment rather than have any real dispute over it. 
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The Bill deals also with appeals and representation.  More importantly, it provides that the rules of the court will 
be made by the magistrates instead of, as is the case under the Local Courts Act, the Government by way of 
regulation.  The biggest change in the local courts procedure is the intention that there be mediation and some 
form of conciliation.  Clause 13 of the Magistrates Court (Civil Proceedings) Bill provides that in dealing with 
cases and making rules of court the court is to ensure that cases are dealt with justly, and that includes ensuring 
that cases are dealt with efficiently, economically and expeditiously, and that, so far as is practicable, the parties 
are on an equal footing.   

Most members of the Parliament are concerned about the high cost of legal disputation.  I have suggested to the 
Government previously, and I would like it put on the record, that it invite the general manager of the Family 
Court of Australia to talk to those members of the Government who have an interest in this area, and perhaps 
even to the Parliament, about dispute resolution.  I do not know that he has all the answers, but he has gone 
around the world to look at the methods that have been adopted in different parts of the world, and he has 
prepared a very good power-point presentation that might provide useful information to help us come up with 
ideas and see how they can fit into the Western Australian system.  I will be happy to give the minister the 
details of that person so that that can be considered the next time he comes to this State, because as the general 
manager of the Family Court of Australia he visits all of the jurisdictions.  I commend the Bill, because it is a 
genuine attempt to address the problem that people face in settling disputes in a way that does not bankrupt 
everyone or just warn them totally off.  I commend the Government for taking up this matter and running with it.  
I am sure we can fix the fairly small problems that have been raised in respect of the Bill.   

The third piece of legislation - the Courts Legislation Amendment and Repeal Bill - is a mixture of transitional 
and consequential provisions.  However, it is not confined just to that.  It also makes some substantial changes to 
the law.  The Courts Legislation Amendment and Repeal Bill proposes to repeal the Local Courts Act and 
provide transitional provisions.  We do not need the Local Courts Act any more, because we have the 
Magistrates Court (Civil Proceedings) Bill.  The Small Claims Tribunal Act is also proposed to be repealed, 
because that process is also dealt with in the civil proceedings Bill and is specifically preserved under the 
consumer trading-type provisions.  The Bill also proposes to repeal a few other Bills.  The proposed changes to 
the Justices Act are a mixture of things.  First, there are a number of straight out amendments, as we can see in 
division 1 in part 6 of the Bill.  There are also redrafts and various other changes that have been in the pipeline 
for a while.  One example is correcting errors caused by the use of a false name.  That one has been around for a 
while.  That is dealt with in clause 41, which seeks to amend section 160 of the Justices Act.  The problem was 
that there was no way of correcting an error whereby a person had been prosecuted under a false name, because 
the person could not appeal as he was not a party.  The only way that it could be dealt with was by granting a 
pardon, but because a pardon does not get rid of the offence but just pardons the person from the consequences, 
it was not a very satisfactory result.  The Bill also makes a number of law reform amendments.  It proposes to 
change the referral to justices to courts of summary jurisdiction to allow the renamed Justices Act to take effect.  
The Bill also proposes some consequential changes as a result of the change of name from clerk of the court to 
registrar of the court.  Those are pretty substantial changes.  As a result of some of these changes, another Bill 
that is in the pipeline and that we will need to deal with is the Justices of the Peace Bill.  That Bill will contain 
all of the justices of the peace provisions that were previously in the Justices Act, and the Justices Act will then 
concern itself purely with criminal procedure and summary offences, hence the proposed change of name of that 
Act. 

The Children’s Court of Western Australia Act and the Coroner’s Act are also proposed to be amended, 
obviously because of the impact of magistrates in courts of petty sessions.  The Criminal Code is proposed to be 
amended.  The District Court of Western Australia Act is proposed to be amended to change the jurisdiction of 
the District Court.  I have nothing but admiration for the District Court’s capacity to continually increase its limit 
yet somehow manage to do that without falling in a heap.  The Supreme Court seems to continually get behind.  I 
believe that matter will need to be addressed through the creation of the court of appeal, and that was my 
intention when I originally set up a committee to look at establishing a court of appeal.  There seems to be an 
almost infinite capacity to take judges out of the Supreme Court and put them into courts of appeal and to have a 
rather extravagant use of manpower to deal with appeals.  Appeals need to be far more streamlined than they are 
currently, and we will then get some idea of the performance of the Supreme Court.  Every time we have taken 
off some of the Supreme Court’s jurisdiction and handed it to the District Court, the Supreme Court has caught 
up for a short time, but after about three months it has been two years behind again.  I have never been able to 
work out how it can get two years behind in three months.  However, the District Court, after a minor hiccup, has 
somehow managed to swallow it all and do a bit more.  Admittedly it can hand over some of its work to the 
Magistrates Court, which equally performs well.  However, the District Court has done extremely well, because 
it takes on a substantial amount of jury trial work, which takes a lot more time than summary trial work.  Once 
again, the District Court is being asked to increase its jurisdiction, first to $500 000 and then, on 1 January 2009, 
to $750 000.  That is a pretty substantial change to its jurisdiction.   
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The Evidence Act is also proposed to be amended to insert a new provision related to cross-examination by an 
accused person.  That is a bit out of sync with some of the other changes.  It is sometimes a little difficult to see 
how all of these changes fit in.  The proposed amendment provides that in the case of a witness who by reason of 
the charge might not want to be in the same room as the accused - we are dealing, of course, with a vulnerable 
witness- the cross-examination will take place in a manner that prevents the witness from feeling quite so 
intimidated by the accused in circumstances in which the person who is conducting the cross-examination is not 
a lawyer but is the perpetrator of the offence.   

The Family Court Act is also proposed to be amended.  I mentioned earlier that under the Magistrates Court Bill 
the Chief Judge of the Family Court is substituted for the Chief Stipendiary Magistrate in the capacity of the 
Chief Stipendiary Magistrate to give directions.  There was some question about whether we should constitute a 
separate magistracy; in other words, go back to having different magistrates.  I resisted that, and I am pleased to 
see that the current Attorney General has continued that policy to keep one magistracy, although different rules 
apply to it.  Again, there are some consequential amendments as a result of that provision.   

With regard to the Fines, Penalties and Infringement Notices Enforcement Act, generally speaking some 
amendments are consequential, but there are also some substantive amendments about how to enforce.  In 
particular, they deal with the problem of power in which it was determined that a person did not have the 
capacity to get into the house to do anything about executing warrants, which would appear to be quite contrary 
to what the practice has been for some time and rather affects the capacity to do anything worthwhile.  This will 
then tie in with another Bill, which is on the notice paper, dealing with the enforcement of judgments.  That is a 
quite separate process, however.  The other Acts affected by the Courts Legislation Amendment and Repeal Bill 
are the Industrial Regulations Act, the Mining Act, the Residential Tenancies Act, the Restraining Orders Act 
and the Supreme Court Act.  Amendments to the Supreme Court Act deal partly with the fact that a number of 
matters are currently in the Supreme Court that will, under this legislation, come within the jurisdiction of the 
District Court.  This is always the case, and a transfer to the lower court is allowed.   

I did not check this amendment; however, section 171 of the Supreme Court Act is amended to enable the 
Government to have the power to make fees, as recommended by the judges.  Previously, fees were 
recommended by the judges.  Under this legislation, it will be purely a matter within government, which is where 
it should be.  The judges should not be concerned about what the fees are.  They should get an adequate amount 
of money from the Government and the Government should make the political decision about what it will charge 
for the service.  The Government should not in any way try to get the judges to agree with it on the fee scale.  I 
understand that judges may then criticise it if they think it is an obstruction to people getting justice; however, 
the judges should not be a part of that process.  In fact, they would be compromised if they criticised an increase 
in fees.   

The Magistrates Court Bill has a few more amendments in it that I do not think are consequential.  Some of them 
deal with fees but there is also the enforcement of compensation of Magistrates Court judgments, which is found 
in division 6.  There are also some consequential amendments.  Part 22 of the Courts Legislation Amendment 
and Repeal Bill contains a large number of transitional provisions that will deal with some 170 different Acts in 
which different terminology has been required as a result of amendments made elsewhere.  This is quite a 
substantial piece of legislation but it is a very essential piece of legislation to be seen in the context of the other 
two pieces with which we have dealt.   

In summary, as far as the major scheme is concerned, the Opposition supports these Bills wholeheartedly.  
However, we would like to discuss the policy behind the minor amendments as we go through committee.  I 
would also like to discuss the format of the so-called disciplinary proceedings in the major scheme to see 
whether there is an appropriate measure of judicial independence.  I do not agree with the change of the title of 
magistrates, which is a misreading of their position and a misunderstanding of the nature of a magistrate.  That 
change is unwelcome because I do not think it should be there.  I would like to look at the mechanism in the 
Magistrates Court (Civil Proceedings) Bill to address the concerns of debt collectors who wish to recover 
possession of land where it does not appear there is any real defence to be put up by a defendant, and the right 
under those circumstances to avoid a minor cases procedure.   

They are very minor matters in what is a major rearrangement of this State’s legislation, which I believe has 
been well put together by parliamentary counsel.  It has obviously required a lot of hard work.  I am sure that one 
or two words will be missed somewhere in the 170 pieces of legislation, but the legislation does appear to have 
been very thoroughly and carefully worked through and deserving of our support.  I hope this ushers in a period 
in which we have an even more efficient Magistrates Court.  I am not criticising individual magistrates.  Overall, 
the Magistrates Court could be more efficient and Magistrate Steven Heath is capable of doing that.  I hope it 
also brings in an era of judicial performance that does not in any way compromise judicial independence of the 
magistracy who perform such an important part of the administration of the law and the workability of the law in 
this State.   
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HON GIZ WATSON (North Metropolitan) [4.05 pm]:  I rise to speak on these three Bills on behalf of the 
Greens (WA).  I want to start my comments by saying that I will not pretend that I know much about these Bills 
at all, given that I have had the virtually impossible task of assessing the full impact and implications of these 
Bills.  I have received a briefing on two of these Bills that took several hours, which I appreciated.  I have not 
received a briefing to date on the third one that is included in this cognate debate today; that is, the Courts 
Legislation Amendment and Repeal Bill 2003.  That is not necessarily a criticism of advisers or staff; I just 
simply did not have the time or capacity to be briefed on a third Bill.  I make the point that as a member of a 
small party in this Parliament that has been consistently denied the resources to adequately scrutinise legislation, 
this is exactly the grouping -  

Hon Peter Foss:  We did not have any resources.  I did not get any.   

Hon GIZ WATSON:  I mean as a political party, in order to make a comment that reflects Greens (WA) view of 
this major reform of the lower court system in Western Australia.  An introduction to an article in the May 
edition of Brief, the journal of the Law Society of WA, calls it -  

. . . “the most extensive legislative reforms to the State’s lower courts system in more than 100 years”.   

Which is correct and is probably an excellent thing.  My point is that I have no way of being able to stand here 
and honestly say whether this legislation is a great thing or a bad thing.  My resources amount to an electorate 
officer and a research officer who works two days a week, none of whom - me included - have any legal 
qualifications or experience of the structure of the court system in this State.  I am not talking about members 
specifically, but certainly other political parties have access to legal advice that would give them -  

Hon Peter Foss:  We don’t. 

Hon GIZ WATSON:  As a political party? 

Hon Peter Foss:  No.  I’m it.   

Hon GIZ WATSON:  Then I acknowledge that the opposition party has a very good resource in the honourable 
member opposite.  That is well and good but -   

Hon Peter Foss:  If it were not for me, we would be in exactly the same position as you.  

Hon GIZ WATSON:  The member is telling me that the Liberal Party has no lawyers!  I am not talking about 
them being in this Chamber. 

Hon Peter Foss:  We do not have any on staff. 

Hon Derrick Tomlinson:  It does not matter whether there are any in this Chamber or any other Chamber.  The 
member is arguing about the resources available for members to do research.  The member is in no way different 
from any other member of this place. 

Hon GIZ WATSON:  I realise that each House is separate.  Colleagues of the member debate in the other 
Chamber.  There is another level of resourcing in that Chamber.  The views are generally consistent between the 
Chambers.   

Hon Peter Foss:  There are no members down there who could do this. 

Hon GIZ WATSON:  They are not always consistent. 

Hon Derrick Tomlinson:  The member is misunderstanding the reality of the resources allocated to the Leader of 
the Opposition and the lack of resources allocated to members. 

Hon Peter Foss:  We get none. 

Hon GIZ WATSON:  Right. 

Hon Derrick Tomlinson:  That applies to the lower House as well as the upper House.  There is no distinction 
between the member’s party and our party in the allocation of resources for members. 

Hon GIZ WATSON:  Maybe the member should be joining me in making this point.  With only five members of 
my party in this place, we deal with a broad range of Bills. 

Hon Derrick Tomlinson:  That is a different issue. 

Hon GIZ WATSON:  Yes, it is a different issue.  I will make that point in addition. 

Hon Peter Foss:  We accept that point. 

Hon GIZ WATSON:  The member accepts that.  Excellent.  I will make both points, whether the member 
accepts them. 
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Hon Peter Foss:  Be grateful for that. 

Hon GIZ WATSON:  I am very grateful.  With the distribution of portfolios among our members, I have been 
fortunate enough to handle the portfolio areas of Attorney General and health.  The Attorney General portfolio 
has a very extensive - 

Hon Derrick Tomlinson:  Range of responsibilities. 

Hon GIZ WATSON:  It has a range of responsibilities, but also an extensive legislative program that the 
Attorney General is pursuing. 

Hon Nick Griffiths:  I have drawn the short straw! 

Hon GIZ WATSON:  Absolutely. 

Hon Peter Foss:  As with Hon Nick Griffiths, we have all drawn the short straw.  It is always the short straw. 

Hon GIZ WATSON:  It could well be not only the short straw but also the straw that broke the camel’s back! 

Hon Derrick Tomlinson:  Why do you think it was the short straw that you drew? 

Hon GIZ WATSON:  The short, stout straw perhaps! 

The volume of legislation that has come my way that requires me to speak and make recommendations to my 
colleagues about whether our party should support it, is, quite frankly, unmanageable.  Therefore, the only thing 
I can honestly say is that I understand that the three Bills we are dealing with are part of a package of reforms 
affecting lower courts in the State.  The intention is to implement over 200 recommendations of the Law Reform 
Commission.  From correspondence and the briefing I have received, as well as the second reading speech, I 
understand that the changes are long overdue.  They have been in the process of development and drafting for a 
long time. 

Hon Peter Foss:  A lot of the changes came straight from my mind! 

Hon GIZ WATSON:  That is a scary thought! 

Hon Peter Foss:  Be warned! 

Hon GIZ WATSON:  It is fair to say that, generally, we recognise the need for the changes and that the reforms 
are probably welcomed by most.  However, I will raise matters that have been raised with me through 
correspondence.  Certain aspects of the legislation warrant further investigation, particularly by way of referral to 
the Standing Committee on Legislation.  The committee would be able to produce some valuable comment on a 
limited number of issues that have been identified to me from a number of concerned groups and individuals.  I 
understand that a degree of consultation has occurred on this package of Bills.  However, to my knowledge, there 
has been no general public consultation.  One of the roles of the Parliament is to ensure that the public has the 
opportunity to have its comments noted on something as substantial as this, which are the most sweeping 
changes in 100 years.  I also suggest that a referral to the Standing Committee on Legislation would enable the 
calling of public submissions.  Even if the committee is not flooded with submissions, it is important that people 
are given the opportunity to have their say.  The preparation of the package of reform Bills has involved 
consultation with the judiciary and legal practitioners etc; the legal sector, as it were.  It is reforming matters of 
the lower order of complaints, which I understand represent the bulk of matters dealt with by courts.  An 
argument for the reform is to make the process more efficient and, hopefully, facilitate a cheaper and more 
timely addressing of small claims.  That is fine; it is something that is probably welcome.  Because it is dealing 
with that end of the market - if we accepted that terminology - it is likely it will affect a considerable number of 
people.  As such, people should have the opportunity to be made aware of this package of Bills and to have their 
views heard. 

I will flag some specific concerns that have been raised with me and indicate that they are the sorts of matters 
that should be addressed by a succinct, and not a protracted, committee investigation.  However, what I will 
outline is not necessarily the limit of the issues that should be looked at.  The availability of court records, as 
outlined by clause 33 of the Magistrates Court Bill 2003, is something about which concerns have been raised 
with me.  People are concerned about the changes, which, I understand, will result in a restriction of the 
availability of court records to people who are party to a case rather than the interested parties.  That is a 
significant shift. 

Hon Peter Foss:  It is broader than before. 

Hon GIZ WATSON:  It is broader than it used to be?   

Hon Peter Foss:  It came about as a result of parties to a case not being able to get a copy.  I had to put out an 
administrative direction to give people access to transcripts. 
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Hon GIZ WATSON:  My concern is that -  

Hon Peter Foss:  It may not go far enough.   

Hon GIZ WATSON:  It may not go far enough. 

Hon Peter Foss:  As Attorney General, I had to put out an administrative direction to give people copies of 
documents, otherwise they could not get them.   

Hon GIZ WATSON:  The position I am putting on behalf of the Greens (WA) is that court proceedings should 
be available to interested parties.   

Hon Nick Griffiths:  Interested parties?   

Hon GIZ WATSON:  Yes, and that should be broadly defined.  Court proceedings should basically be a matter 
for the public record.  That is the issue. 

Hon Peter Foss:  To search to obtain copies or to pay to obtain copies?   

Hon GIZ WATSON:  Again, that is something I would be interested in discussing in more detail either in a 
standing committee or obviously in the Committee of the Whole.  A barrier is immediately imposed if a cost is 
involved.  It is a bit like the freedom of information system.   

Hon Peter Foss:  I don’t know whether you know what people are like who get interested in cases.   

Hon GIZ WATSON:  I do.  I have been a member of Parliament long enough to know about obsessive 
compulsive types who want records of everything.   

Hon Nick Griffiths:  I invite you to look at clause 33(6) of the Magistrates Court Bill, which provides a 
mechanism to deal with what you wish to be dealt with.   

Hon Peter Foss:  I think it is actually very generous.   

Hon GIZ WATSON:  Yes.  I went through this clause in some detail with the briefing staff.  We discussed this 
matter at some length.  I will not get into that at this point, but I appreciate the minister pointing out that 
subclause to me.  Any detailed debate on that would be more appropriately dealt with in committee.  I take on 
board the minister’s response.   

I have received quite a lot of correspondence from a range of companies and organisations that are concerned 
about the issue of representation and that people with claims below $7 500 will not be entitled to be represented 
by a lawyer or to recover costs.  I realise that is obviously a policy decision.  I understand that this level is 
something with which both major parties agree.  I do not know what I think about that, but I would be interested 
in hearing the range of views on whether it is the right level at which to set that barrier.  Obviously, lawyers have 
pleaded their case to me.  They think it is the wrong benchmark.  Whether it is or is not is a matter for debate.  
Ultimately, it is a policy decision on where that barrier should be set.  It is a matter of balancing the competing 
principles of accepting a person’s right to be represented by a lawyer but wanting to ensure that court 
proceedings are relatively quick and inexpensive.  They are quite contradictory criteria.   

Hon Nick Griffiths:  I am conscious that you are addressing the Bill as it is before the House, but I have 
foreshadowed amendments.   

Hon Peter Foss:  Which I think go too far the other way.   

Hon Nick Griffiths:  We are seeking to strike a balance.  It is a matter of judgment.   

Hon GIZ WATSON:  I am trying to outline the key issues that have caused me some thought.   

Hon Peter Foss:  That was properly raised.  It is a concern to which the Government has responded. 

Hon GIZ WATSON:  Okay.  The next issue that was raised by a number of people was the protection of the 
independence and role of magistrates.  There seems to be quite a degree of debate about that.  I understand that a 
degree of correspondence has been entered into between the Stipendiary Magistrates’ Society of Western 
Australia and the Attorney General.  I have copies of that correspondence.  I also have a copy of the article from 
Brief, the magazine of the Law Society of WA, of May 2004, which addresses that issue specifically in an article 
entitled “Judicial independence at risk: The Magistrates Court Bill 2003”.  I would like this issue to be carefully 
scrutinised.  It is a critical, balance of power issue.  I have had conversations outside this Chamber on this matter 
with both the Attorney General and Hon Peter Foss, who are both lawyers and have a particular view.  They 
indicated that they were comfortable with the provisions in the Bill relating to suspension and disciplinary 
matters and, in particular, clause 14 of schedule 1 of the Magistrates Court Bill 2003.  I would like that matter to 
be aired and for the arguments for and against that to be explored.   
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I am not sure whether the final issue I will raise is part of the three Bills that we are currently debating; I know 
that it is part of the package.  I will put it on the record and stand corrected if it relates to one of the other seven 
Bills, which it may well do.  I think it might be more relevant to the Civil Judgments Enforcement Bill.  It is in 
relation to the protection for civilian bailiffs.   

Hon Peter Foss:  Yes, it is.  That is not one of my Bills.   

Hon GIZ WATSON:  Is it not one of Hon Peter Foss’s Bills? 

Hon Peter Foss:  It came through under my portfolio but it was not generated by me.   

Hon GIZ WATSON:  Okay.  I will reserve my comments on that matter until that Bill is before us.   

I do not wish to make any further comments on these Bills at this point.  As I have pointed out, I am unable to 
give an informed analysis of whether these Bills have the full support of the Greens (WA).  I cannot make a 
recommendation to my colleagues at this stage about whether to support them, but I indicate that following the 
second reading vote I will seek to have the three Bills referred to the Standing Committee on Legislation for a 
speedy inquiry.  I hope the referral receives the support of the House.  It would ensure the full and proper 
scrutiny of significant changes to the court system in Western Australia.  They are the most sweeping changes 
for 100 years.  Perhaps that is a good thing.  However, it is important that members of the public have the 
opportunity to have their say on this package, and that we can be assured that thorough scrutiny of the Bills has 
occurred.   

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [4.28 pm]:  First, I thank Hon 
Peter Foss, who spoke on behalf of the Opposition, for his wholehearted support of the Bills.  I note that he 
raised a number of points of criticism, which, as he pointed out, are minor in the general scheme of things.  In 
particular, I thank him for putting the Bills in an appropriate context.  As he said in his opening comments, it is 
important to see just where these Bills fit in the context of our legal history.  Otherwise, the House would be 
making a decision in a relative vacuum.   

I note the observations of Hon Giz Watson, and sympathise with the point she made.  It is difficult to deal with 
what amounts to reams of proposed legislation, but, in the end, that is our job, and we do the best we can.  
Notwithstanding her observations, she made it very clear in her speech that she understands the pertinent issues, 
and I look forward to debating those points with her at the committee stage.   

I now turn to a number of points raised by Hon Peter Foss.  He mentioned consultation.  The processes that led 
to these Bills coming before the Parliament have been going on for a considerable number of years, and a very 
extensive process of consultation was undertaken by the Government.  

Debate interrupted, pursuant to sessional orders.  

[Continued on page 4446.] 
 


